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AMEND Senate Bill No. 4181 House Bill No. 4144*
By inserting language as a preamble immediately after the caption and before the enacting
clause:

WHEREAS, in Tennessee, the current long-term care system for persons who
are elderly and/or adults with physical disabilities is fragmented, with access to the
various types of long-term care services scattered across different points of entry with no
coordination between services, making it difficult for people who need care and their
families to understand their options, make informed decisions, and access services in a
timely manner; and

WHEREAS, people who need long-term care and their families have little
opportunity to exercise any choice or decision-making with respect to the types of long-
term care services they need and who will provide them; and

WHEREAS, the current long-term care system is heavily dependent on the most
costly services with 98 percent of long-term care funding spent on institutional care and
limited utilization of lower cost home and community-based options even though such
options would better meet the needs and preferences of people who need care and their
families; now, therefore,

AND FURTHER AMEND by deleting all language after the enacting clause and by substituting
instead the following:

SECTION 1. Tennessee Code Annotated, Title 71, Chapter 5, Part 14, is
amended by deleting the language in sections 71-5-1401 through 1406 and section 71-
5-1409 in their entirety, adding the following language as new, appropriately designated

sections, and renumbering remaining sections accordingly.
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SECTION 2. The title of this act is, and may be cited as, the “Long Term Care
Community Choices Act of 2008.”

SECTION 3.

(a) The long-term care system shall recognize that aging is not a disease, but
rather a natural process that often includes increasing needs for assistance with daily
living activities. To the maximum extent possible and appropriate, the system shall be
based on a model of care delivery which acknowledges that services delivered in home
and community-based settings are not primarily medical in nature, but rather, support
services that will provide needed assistance with activities of daily living and that will
allow persons to “age in place” in their homes and communities.

(b) The long-term care system shall also recognize that persons who are elderly
and/or who have physical disabilities are more likely to have chronic health care
conditions and to need preventive, acute, and chronic health care services in order to
promote healthy living and improve quality of life. The system shall be designed to focus
on the needs of the “whole person,” with coordination of care across the continuum to
ensure that medical, behavioral and non-medical long-term care support needs are met.

(c) The long-term care system shall promote independence, choice, dignity, and
quality of life for elderly and/or people with physical disabilities who need long-term care
supports and services and shall include consumer-directed options that offer more
choices regarding the kinds of long-term care services people need, where they are
provided, and who will deliver them, with appropriate mechanisms to ensure
accountability for taxpayer funds.

(d) The long-term care system shall be designed to reduce fragmentation and to
offer a seamless approach to meeting people’s needs, including one-stop shopping for
information, counseling and assistance regarding long-term care programs in order to
support informed decision making, simplified eligibility processes, and one-stop

shopping for all of the different kinds of services a person may need.
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(e) The long-term care system shall recognize and value the critical role of the
family and other caregivers in meeting the needs of the elderly and people with physical
disabilities and shall offer services such as caregiver training, adult daycare, and respite
that “wrap around” the natural support network in order to keep it in place, thereby
delaying or preventing the need for more expensive, institutional care.

(f) The long-term care system shall deliver needed supports and services in the
most integrated setting appropriate and cost-effective way possible in order to utilize
available funding to serve as many people as possible in home and community settings.

(9) The long-term care system shall utilize a global budget for all long-term care
services for persons who are elderly or who have physical disabilities that allows funding
to follow the person into the most appropriate and cost-effective long-term care setting of
their choice, resulting in a more equitable balance between the proportion of Medicaid
long-term care expenditures for institutional (i.e., nursing facility) services and
expenditures for home and community based services and supports.

(h) The long-term care system shall offer a continuum of long-term care services
which includes an expanded array of home and community-based options including
community-based residential alternatives to institutional care for persons who can no
longer live alone, and which also includes nursing facility services as an integral part of
the long-term care continuum for persons with the highest levels of need.

(i) The long-term care system shall include a comprehensive quality approach
across the entire continuum of long-term care services and settings that promotes
continuous quality improvement and that focuses on customer perceptions of quality,
with mechanisms to ensure ongoing feedback from persons receiving care and their
families in order to immediately identify and resolve issues, and to improve the overall
quality of services and the system.

SECTION 4.

As used in this act, unless the context otherwise requires:
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(1) “Budget Allowance” means the amount of money that can be directed,
utilizing the services of a fiscal intermediary, by a Medicaid-eligible long-term
care member participating in this consumer-directed care option, to pay for home
and community-based long-term care services defined under the Medicaid state
plan or any federal waivers or amendments thereto that are necessary to meet
the member’s long-term care needs and to delay or prevent institutionalization.
The budget allowance shall be based on the results of a functional assessment
performed by a qualified entity and the availability of family and other caregivers
who can help provide needed support, and when combined with the cost of home
health services and private duty nursing in the home or other community-based
setting, cannot exceed the cost of institutional care;

(2) “Commissioner” means the commissioner of finance and
administration or the commissioner’s designee;

(3) “Cost-Effective” means that the total cost of services provided to an
eligible elderly or physically disabled adult in the home or other community-based
setting does not exceed the cost of reimbursement for institutional care in a
nursing facility. The total cost of services shall include the cost of home health
services and private duty nursing, as well as home and community based long-
term care services provided pursuant to the Medicaid state plan or any federal
waiver or amendments thereto.

(4) “Fiscal Intermediary” means an entity with whom the commissioner or
a contractor responsible for the coordination of Medicaid primary, acute and long-
term care services has contracted to help a member participating in this
consumer-directed care option manage the member’s budget allowance. The
fiscal intermediary will manage all payments to providers and paid caregivers for
specified home and community-based services on behalf of the member, process

employment and tax information as applicable, review records to ensure
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accuracy and provide full accountability for all expenditures made on behalf of

each participating member.

(5) “Rebalance” means reaching a more equitable balance between the

proportion of Medicaid long-term care expenditures used for institutional (i.e.,

nursing facility) services and those used for home and community based services

and supports under the Medicaid state plan or federal waivers or amendments
thereto.

SECTION 5.

(a) The commissioner shall develop and implement a statewide fully integrated
risk-based long-term care system which integrates Medicaid-reimbursed primary, acute
and long-term care services, building in strong consumer protections and aligning
incentives to ensure that the right care is delivered in the right place at the right time.
The long term care system shall rebalance the overall allocation of funding for Medicaid-
reimbursed long-term care services by expanding access to and utilization of cost-
effective home and community based alternatives to institutional care for Medicaid-
eligible individuals. Such system may include, subject to the availability of funding in
each year’s appropriations bill, expansion of PACE (Programs of All Inclusive Care for
the Elderly) sites in additional major metropolitan areas of the state.

(b) The commissioner shall ensure that comprehensive, person-centered care
coordination across all Medicaid primary, acute and long-term care services is a central
component of the integrated long term care system and the contractor risk agreement.
Care coordination shall include, but not be limited to, comprehensive individualized
assessment of needs, care plan development with active participation of the member
and family or other caregivers that builds on and does not supplant family and other
informal caregiving supports, assurance of cost-effectiveness, and coordination and
monitoring of all Medicaid primary, acute, and long-term care services to assist

individuals and family or other caregivers in providing and securing necessary care.
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(c) Nothing herein may be construed to create an entitlement to home and
community based services, however, the commissioner shall design and implement the
integrated long-term care system in a manner that affords access to cost-effective home
and community based alternatives for the greatest number of Medicaid-eligible elderly
and/or physically disabled individuals possible, subject to the availability of funding in
each year’s appropriations bill.

(d) The cost of home and community-based services provided to a Medicaid-
eligible individual, which includes the cost of home health services and/or private duty
nursing to the extent covered under the Medicaid program, shall not exceed the cost of
institutional services for that individual in a nursing facility except as permitted under the
current Medicaid state plan or any federal waivers or amendments thereto.

SECTION 6.

The commissioner shall ensure that there is a single entry point into the long-
term care system that is responsible for ensuring that persons seeking care and their
families have access to readily available, easy-to understand information about long
term care options. Functions performed by the single entry point may include counseling
and assistance in evaluating long-term care options, screening and intake for long-term
care programs, facilitated enrollment for Medicaid financial eligibility and assistance with
evaluation of level of care in order to facilitate determination of medical eligibility for
Medicaid long-term care services. Activities performed by the single entry point shall be
conducted based on clear and consistent policies, processes and timelines in order to
expedite access to available long-term care programs and services. To ensure the most
seamless and efficient system possible, Medicaid eligible persons shall not be required
to go back through the single entry point in order to access long-term care services, but
rather, shall have a single entity that is responsible for coordinating all of the Medicaid
benefits the member may need, including medical, behavioral, nursing facility, and home
and community based services.

SECTION 7.
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The commissioner shall implement policies and processes that expedite the
determination of Medicaid categorical and financial eligibility and medical eligibility for
home and community based programs and services, either through contracted functions
of the department of human services or within the bureau of Tenncare. Such policies
and processes may include, but are not limited to, presumptive or immediate Medicaid
eligibility determination, fast track eligibility determination, development of specialized
units or teams for determination of Medicaid eligibility for HCBS, implementation of
facilitated enrollment processes, and the implementation of an on-line medical eligibility
application process.

SECTION 8.

(a) The commissioner shall develop level of care criteria for new nursing facility
admissions which ensure that the most intensive level of long-term care services is
provided to persons with the highest level of need. The bureau of TennCare shall define
the State’s medical eligibility criteria for all long term care services, including nursing
facility and home and community based waiver services. The bureau of TennCare shall
develop the Pre Admission Evaluation (PAE) assessment tool, and shall make the
determination of medical eligibility for long term care services.

(b) Nursing facility residents who meet continued stay criteria and who remain
financially eligible for Medicaid shall continue to be eligible to receive nursing facility
services or cost-effective home and community based waiver services, and shall not be
required to meet new nursing facility level of care criteria.

(c) Current enrollees in the statewide home and community based services
waiver program for persons who are elderly and/or adults with physical disabilities who
meet continued stay criteria and remain financially eligible for Medicaid shall continue to
be eligible to receive cost-effective home and community based waiver services and
shall not be required to meet new nursing facility level of care criteria except for

admission to a nursing facility.
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(d) The commissioner shall develop and seek approval of a waiver application or
amendment thereto which allows persons who meet a lesser level of care, i.e., who do
not meet new nursing facility level of care criteria, but are “at risk” of institutional care, to
qualify for a more moderate package of Medicaid-reimbursed home and community
based waiver services up to a specified enrollment cap.

SECTION 9.

(a) The commissioner shall develop and implement strategies to encourage the
utilization of cost-effective home and community based services in lieu of institutional
placement.

(b) The commissioner shall specify in contractor risk agreements with integrated
long term care contractors requirements related to nursing facility diversion. Such
requirements may include, but are not limited to, the following:

(1) documentation prior to approval of nursing facility admission that an
individual and his/her family or other caregivers have been advised of home and
community based alternatives and that such alternatives are not appropriate,
cost-effective, or desired; and

(2) a requirement for care coordinators to work with hospital discharge
planners and to provide face-to-face visits in nursing facilities within a minimum
number of days following admission to develop a plan, as appropriate, for
transition back to a home or community-based setting.

SECTION 10.

(a) The commissioner shall develop and implement a nursing facility transition
initiative.

(b) The commissioner shall specify in contractor risk agreements with contractors
responsible for coordination of Medicaid primary, acute and long-term care services
requirements related to nursing facility-to-community transitions.

(c) Contractor requirements shall include identifying and assessing nursing
facility residents appropriate for transition to home and community-based settings, and
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planning and facilitating such transitions timely. Contractors shall be permitted to
coordinate or subcontract with local community based organizations to assist in the
identification, planning and facilitation processes, and may offer, as a cost-effective
alternative to continued institutional care, a per person transition cost allowance not to
exceed two thousand dollars ($2,000) for items such as, but not limited to, first month’s
rent, rent and/or utility deposits, kitchen appliances, furniture and basic household items.

(d) It is the legislative intent of this section to provide more opportunities for home
and community based services for the at-risk population, subject to the availability of
funding in each year’s appropriations bill.

SECTION 11.

(a) The commissioner shall develop and implement strategies to assist nursing
facilities in diversifying their lines of business, including provision of home and
community based services and specialized nursing facility care to meet the targeted
needs of chronic care populations.

(b) Such strategies may include, but are not limited to, provision of training and
technical assistance; streamlined provider enrollment processes for home and
community based services, and development of special acuity-based rates to meet the
more intensive care giving demands of certain chronic care populations, subject to the
availability of funding in each year’s appropriations bill.

SECTION 12.

(a) The commissioner shall develop and implement a plan to expand cost-
effective community-based residential alternatives to institutional care for persons who
are elderly and/or adults with physical disabilities, which may include, but are not limited
to, the development of multiple levels of assisted care living facility services, adult family
care homes, adult foster care homes, companion care models, and other cost-effective
residential alternatives to nursing facility care.

(b) The commissioner and the commissioner of health shall work to develop
and/or modify licensure requirements for such facilities to support a nursing facility
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substitute framework for members who want to age in place in residences that offer
increasing levels of cost-effective home and community-based care as an alternative to
institutionalization as member’s needs change.

SECTION 13.

(a) The bureau of TennCare shall require that any managed care organization
(MCO) contract with all current nursing facility providers for a transition period of at least
three (3) years following implementation of the managed long-term care service delivery
system or four (4) years from the effective date of this act.

(b) For purposes of this section, "current nursing facility providers" are those
nursing facility providers that meet the federal statutory definition of a "nursing facility" as
defined at Section 1919(h) of the Social Security Act and its implementing regulations,
and which fully satisfy one or more of the following three (3) conditions:

(1) the nursing facility has a signed TennCare Medicaid provider
agreement for the delivery of nursing facility services on the effective date of this
act;

(2) the nursing facility had a signed TennCare Medicaid provider
agreement for the delivery of nursing facility services as of January 1, 2007, did
not voluntarily withdraw from participation in the Medicaid program, and has
requested recertification as a Medicaid and/or Medicare provider by the Centers
for Medicare and Medicaid Services as of the effective date of this act; or

(3) the nursing facility has applied for or received an approved certificate
of need for a new or replacement facility as of the effective date of this act.

(c) MCOs may, but shall not be required to contract with nursing facility providers
that meet the federal statutory definition of a "nursing facility" as defined at Section
1919(h) of the Social Security Act and its implementing regulations, but which do not
fully satisfy one or more of the conditions specified in (b)(1) through (3) above.

SECTION 14.
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(a) The commissioner shall develop and implement an acuity-based
reimbursement methodology for nursing facility services, based on an individualized
assessment of need, as an alternative to the current cost-based nursing facility
reimbursement system.

(b) Such methodology may include, but is not limited to, the development of
enhanced rates for specified chronic care services which may encourage the
establishment of chronic care units that specialize in the care of persons with specified
chronic care conditions such as persons who are ventilator-dependent.

(c) The acuity-based reimbursement methodology for nursing facility services
shall be implemented over a period not to exceed two (2) years from the initial date of
implementation of such system or three (3) years from the effective date of this act
pursuant to a methodology established in regulations promulgated by the commissioner.

SECTION 15.

(a) The commissioner shall, upon approval of a waiver amendment granting
authority from the federal government, develop and make available consumer-directed
options for persons receiving home and community-based long-term care services under
the long term care program, which may include but are not limited to, the ability to select,
direct, and/or employ persons delivering unskilled hands-on or support services such as
personal care services, personal care assistant/attendant, homemaker services, in-home
respite, the ability to direct and supervise a paid personal aide in the performance of a
health care task, and the ability to manage, utilizing the services of a fiscal intermediary,
an individual home and community based services budget allowance based on
functional assessment performed by a qualified entity and the availability of family and
other caregivers who can help provide needed support.

(b) Members eligible to receive home and community-based long term care
pursuant to this act may, subject to regulations promulgated by the commissioner, be
permitted to use the budget allowance to direct payment, utilizing the services of a fiscal
intermediary, for those home and community based services that are necessary to meet
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the member’s long-term care needs and to prevent and/or delay institutionalization and
which are a cost-effective use of long-term care funds. Such services shall include only
those services which are permitted under the Medicaid state plan or any federal waivers
or amendments thereto.

(c) Notwithstanding any provision of law or rule to the contrary, a competent adult
with a functional disability living in his or her own home or a caregiver acting on behalf of
a minor child or incompetent adult living in his or her own home may choose to direct
and supervise a paid personal aide in the performance of a health care task.

(d) For purposes of this section, a competent adult is a person age 18 or older
who has the capability and capacity to evaluate knowledgeably the options available and
the risks attendant upon each and to make an informed decision, acting in accordance
with his or her own preferences and values. A person is presumed competent unless a
determination to the contrary is made.(e) For purposes of this section, a caregiver is a
person who is (1) directly and personally involved in providing care for a minor child or
incompetent adult; and (2) is the parent, foster parent, family member, friend, or legal
guardian of such minor child or incompetent adult.

(f) For purposes of this section, a person’s home is the dwelling in which the
person resides, whether the person owns, leases, or rents such residence, or whether
the person resides in a dwelling owned, leased, or rented by someone else. A person’s
home may include specified community-based residential alternatives to nursing facility
care as promulgated in rules and regulations by the commissioner, but shall not include
a nursing facility or assisted-care living facility setting.

(g9) For purposes of this section, a paid personal aide is any person providing
paid home care services, such as personal care or homemaker services, which enable
the person receiving care to remain at home whether such paid personal aide is
employed by the person receiving care, a caregiver, or by a contracted provider agency

that has been authorized to provide home care services to that person.
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(h) For purposes of this section, health care tasks are those medical, nursing, or
home health services, beyond activities of daily living, which (1) a person without a
functional disability or a caregiver would customarily and personally perform without the
assistance of a licensed health care provider; (2) the person is unable to perform for
himself or herself due to a functional or cognitive limitation; (3) the treating physician,
advanced practice nurse, or registered nurse determines can be safely performed in the
home and community by a paid personal aide acting under the direction of a competent
adult or caregiver; and (4) enable the person to maintain independence, personal
hygiene, and safety in his or own home.

(i) The individual or caregiver who chooses to self-direct a health care task is
responsible for initiating self-direction by informing the health care professional who has
ordered the treatment which involves the health care task of the individual or caregiver’s
intent to perform that task through self-direction.

(j) When a licensed health care provider orders treatment involving a health care
task to be performed through self-directed care, the responsibility to ascertain that the
patient or caregiver understands the treatment and will be able to follow through on the
self-directed care task is the same as it would be for a patient or caregiver who performs
the health care task for himself or herself, and the licensed health care provider incurs
no additional liability when ordering a health care task which is to be performed through
self-directed care.

(k) The role of the personal aide in self-directed care is limited to performing the
physical aspect of health care tasks under the direction of the person for whom the tasks
are being done or that person’s caregiver. This shall not affect the ability of a personal
aide to provide other home care services, such as personal care or homemaker
services, which enable the person to remain at home.

() The responsibility to initiate self-directed health care tasks, to possess the
necessary knowledge and training for those tasks, and to exercise judgment regarding
the manner of their performance rests and remains with the person or caregiver who has
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chosen to self-direct those tasks, including the decision to employ and dismiss a
personal aide, or to decide that a personal aide will no longer perform a health care task.

(m) A description of health care tasks to be performed through self-directed care
will be included in the person’s care plan.

(n) The commissioner shall promulgate rules which define the qualifications,
training, and oversight requirements for self-direction of health care tasks. The
commissioner shall develop such rules with input from licensed health care
professionals, including but not limited to representatives of the nursing and medical
professions, as well as persons with functional limitations, caregivers and home and
community-based services providers.

SECTION 16. The commissioner shall develop and implement quality assurance
and quality improvement strategies to ensure the quality of long-term care services
provided pursuant to this act and shall specify in contractor risk agreements with
contractors responsible for coordination of Medicaid primary, acute and long-term care
services requirements related to the quality of long-term care services provided. Such
strategies may include the use of electronic visit verification for data collection and
reporting, HEDIS measures pertaining to long-term care services, and shall include
mechanisms to ensure direct feedback from members and family or other caregivers
regarding the quality of services received.

SECTION 17. Subject to the availability of funding, the commissioner shall
designate in the each year’s appropriations bill an amount of money that can be used to
increase access to home and community based services in the state-funded Options
program for persons who do not qualify for Medicaid long-term care services. This
funding may be used to provide services such as home-delivered meals, homemaker
services and personal care, and to reduce the waiting list for these services under the
Options program, or to offer transportation services or assistance to non-Medicaid

eligible individuals.
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SECTION 18. The commissioner shall provide Medicaid long term care services
subject to the availability of funding in each year’s appropriations bill.

SECTION 19. Tennessee Code Annotated, Section 71-5-105(a)(3) is amended
by adding the following new subdivision:

(D) Upon passage of any law authorizing the promulgation of rules
establishing an acuity-based reimbursement methodology for nursing facility
care, the per diem cost reimbursement methodology set forth in subdivisions (B)
and (C) shall be phased out in accordance with such regulations establishing an
acuity-based reimbursement methodology, and shall be inapplicable upon the full
implementation of such acuity-based reimbursement methodology.

SECTION 20. Except as otherwise specified herein, the commissioner is
authorized to promulgate rules and regulations to effectuate the purposes of this act. All
such rules and regulations shall be promulgated in accordance with the provisions of the
Uniform Administrative Procedures Act compiled at Tennessee Code Annotated, Title 4,
Chapter 5.

SECTION 21. Tennessee Code Annotated, Section 68-11-201(4), is amended
by deleting the language in its entirety and by substituting instead the following
language:

(4) The purpose of assisted care living facility services is to promote the
availability of residential alternatives to institutional care for persons who are
elderly or who have disabilities in the least restrictive and most homelike
environment appropriate. Assisted care living facility services shall be driven by
a philosophy that emphasizes personal dignity, respect, autonomy,
independence, and privacy and should, to the maximum extent appropriate,
enhance the person’s ability to age in place, while also ensuring that the person’s

medical and other needs are safely and effectively met.
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(A) “Assisted care living facility” means a facility, building,
establishment, complex or distinct part thereof which accepts primarily
aged person for domiciliary care and services as described in this section.

(B) An assisted care living facility shall provide on site to its
residents room and board, and non-medical living assistance services
appropriate to each resident’s needs, such as assistance with bathing,
dressing, grooming, preparation of meals and other activities of daily
living.

(C) Subiject to limitations specified herein, an assisted care living
facility may also provide on site to its residents administration of
medications that are typically self-administered, excluding intravenous
injections except as permitted pursuant to sections (5)(D) and (5)(E), and
all other medical services as prescribed by each resident’s treating
physician that could be provided to a private citizen in his or her own
home by an appropriately licensed or qualified health care professional or
entity, such as part-time or intermittent nursing care, various therapies
including physical, occupational and speech therapy, podiatry care,
medical social services, medical supplies other than drugs and
biologicals, durable medical equipment, and hospice services.

(i) Such medical services that may be provided in the
assisted care living facility must be provided by appropriately
licensed or qualified staff or contractors of the assisted-care living
facility, a licensed home care organization, another appropriately
licensed entity, or by the appropriately licensed staff of a nursing
home, acting within the scope of their respective licenses.

(i) Oversight of medical services provided by licensed
health care professionals and entities in an assisted-care living
facility shall be provided in a manner that is consistent with the
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oversight of services provided by such licensed health care
professionals or entities in private residential settings as defined
through rules and regulation promulgated by the applicable
licensing board and as may be further defined through rules and
regulations promulgated by the board for licensing health care
facilities pursuant to this section to ensure the quality of care
received.

(iii) The assisted care living facility shall be responsible for
the development of a plan of care that ensures the safety and
well-being of the resident’s living environment and for the
provision of the resident’s health care needs. Furthermore, any
licensed health care professional or entity that is delivering
services to the resident in the assisted-care living facility shall be
available to assist in the plan of care development and to assess,
plan, monitor, direct and evaluate the resident’s care in
conjunction with the resident’s physician and in cooperation with
the assisted care living facility.

(iv) Assisted care living facilities shall be subject to
licensure and must meet such requirements and minimum
standards as the board prescribes in regulations pursuant to
Tennessee Code Annotated, Section 68-11-209. In the
regulations, the board shall specifically address the needs of
residents who may receive medical services provided pursuant to
this part including documentation of physician orders, and nursing
and treatment records of all medical services provided in the
assisted care living facility in an appropriate medical record

maintained by the facility regardless of whether the services are
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rendered by appropriately licensed or qualified staff of the assisted
care living facility or by arrangement with an outside entity.

(v) The board shall also, in consultation with the state fire
marshal, include in such regulations fire safety standards that
afford reasonable protection to assisted care living facility
residents without unduly disturbing the residential atmosphere to
which they are accustomed.

SECTION 22. Tennessee Code Annotated, Section 68-11-201(5), is amended
by deleting the language in its entirety and by substituting instead the following
language:

(5) “Assisted-care living facility resident” means primarily an aged person
who requires domiciliary care, and who upon admission to the facility, if not
ambulatory, is capable of self-transfer from the bed to a wheel chair or similar
device and is capable of propelling such wheelchair or similar device
independently. Such resident may require one (1) or more of the services
described in subdivision (4).

(A) An assisted care living facility resident shall be transferred to

a licensed hospital, licensed nursing home or other appropriate setting if

the resident, the appropriate person with legal authority to make such

decisions on behalf of the resident, the assisted-care living facility
administrator, or the resident's treating physician determine that the
services available to the resident in the assisted-care living facility,
including medical services provided pursuant to section (4)(C), will not
safely and effectively meet the resident’s needs. This provision shall not
be interpreted as limiting the authority of the board or the department to
require the transfer or discharge of individuals to different levels of care

as required by statute when the resident’s needs cannot be safely and

HA1415
01660118
~18-



effectively met by care provided in the assisted-care living facility,
including medical services provided pursuant to section (4)(C).

(B) Subject to limitations specified in sections (5)(C) and (D)
below, an assisted care living facility may admit and permit the continued
stay of a person who meets medical eligibility, i.e., level of care
requirements for nursing facility services as defined by the Bureau of
TennCare, so long as the person’s treating physician certifies that the
person’s needs can be safely and effectively met by care provided in the
assisted-care living facility, including medical services provided pursuant
to section (4)(C), and the assisted-care living facility can provide
assurance of timely evacuation in a fire or emergency.

(C) Assisted care living facilities shall not admit nor permit the
continued stay of:

(i) A person requiring treatment for a stage Il or IV
decubitus ulcer or with
exfoliative dermatitis;

(i) A person who requires continuous nursing care. For
purposes of this section, “continuous nursing care” means round-
the-clock observation, assessment, monitoring, supervision, or
provision of nursing services that can only be performed a
licensed nurse;

(iii) A person who has an active, infectious and reportable
disease in a communicable state that requires contact isolation;

(iv) A person whose verbal or physical aggressive
behavior poses an imminent physical threat to himself or herself or
others, based not on the person’s diagnosis, but on the behavior

of the person;
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(v) A person requiring physical or chemical restraints, not
including psychotropic medications prescribed for a manageable
mental disorder or condition; or

(vi) A person whose needs cannot be safely and
effectively met in the assisted care living facility.

(D) Assisted care living facilities shall not admit, but may permit
the continued stay in the facility of existing residents who require the
treatments specified below only on an intermittent basis or who are
receiving hospice care from an appropriately licensed provider, as
permitted pursuant to section (5)(E) below. If such treatments are
intermittent and extend beyond twenty-one (21) days, no more than two
(2) additional twenty-one (21)-day extensions may be granted by the
assisted care living facility provided that the resident’s treating physician
certifies that the person’s intermittent need for such treatment can be
safely and effectively met by care provided in the assisted-care living
facility, including medical services provided pursuant to section (4)(C).
Assisted care living facilities shall not permit the continued stay in the
facility of existing residents who require such treatments on an ongoing,
rather than intermittent basis, unless a resident who requires such
treatments on an ongoing basis does not qualify for nursing facility level
of care, in which case a waiver may be granted by the board for licensing
health care facilities, allowing the person to remain in the assisted care
living facility. A person who requires any of the treatments specified
below and who is able to self-care for such person’s condition without the
assistance of facility personnel or other appropriately licensed entity shall
not be subject to these limitations, and may be admitted or permitted to
continue as a resident in an assisted care living facility:

(i) Nasopharyngeal or tracheotomy aspiration;
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(i) Nasogastric feedings;

(iii) Gastrostomy feedings; or

(iv) Intravenous therapy or intravenous feedings.

(E) Notwithstanding any other provision of this subdivision (5), any
assisted-care living facility resident who qualifies for hospice care shall be
able to receive hospice care services and continue as a resident of the
assisted-care living facility so long as the resident’s treating physician
certifies that hospice care can be appropriately provided at the facility. In
addition, the hospice provider and the assisted care living facility are
jointly responsible for the development of a plan of care that ensures the
safety and well-being of the resident’s living environment and for the
provision of the resident’s health care needs. Furthermore, the hospice
shall be available to assess, plan, monitor, direct and evaluate the
resident’s palliative care in conjunction with the resident’s physician and
in cooperation with the assisted care living facility.

(F) The board for licensing health care facilities shall not
promulgate any regulation, make any determination, issue any waiver,
take any action or refuse to take action that has the effect of permitting an
assisted care living facility to provide care to persons or to admit or permit
the continued stay of such persons except in accordance with this

subdivision (5).

SECTION 23. Tennessee Code Annotated, Section 68-11-213(i), is amended by

adding as a new subdivision (3) the following language, “The board for licensing health

care facilities is authorized to establish as part of its comprehensive system of quality

assurance and enforcement a system for assessing civil monetary penalties, including

appropriate due process, for assisted care living facilities that are in serious violation of

state laws and regulations, resulting in endangerment to the health, safety, and welfare

of residents;” the remaining subdivisions shall be renumbered accordingly.
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SECTION 24. The board for licensing health care facilities is authorized to
promulgate rules and regulations pertaining to licensure of assisted care living facilities
as set forth in Sections 21 through 23 of this act, including any changes necessary to
ensure the health and safety of assisted care living facility residents with higher levels of
need. All such rules and regulations shall be promulgated in accordance with the
provisions of the Uniform Administrative Procedures Act compiled at Tennessee Code
Annotated, Title 4, Chapter 5.

SECTION 25. Any managed care organization providing long term care services
shall be subject to the same requirements regarding prompt payment of claims, and the
additional liability for bad faith failure to pay claims promptly, as are applicable under the
provisions of § 56-32-226, as may be amended, and any regulations relating thereto.

SECTION 26. There is hereby created a long term care oversight committee,
hereinafter referred to as the “committee.” The committee shall have the same authority
granted to the Select Committee on TennCare pursuant to Tennessee Code Annotated,
§§ 3-15-501, et seq., but such authority shall extend only to long term care related
programs. The Select Committee on TennCare shall no longer have authority for
oversight of TennCare long term care. The committee shall be made up initially of the
eight (8) members, four (4) senators and four (4) representatives, of the special joint
committee created to study the development and implementation of a long-term care
services plan as was enacted by the 105th General Assembly in House Joint Resolution
562. The members shall serve at the pleasure of the speaker of the senate and the
speaker of the house. Upon the failure of any member to continue to serve, the
respective speaker shall appoint a new member to fill the position on the committee.

SECTION 27. This act shall take effect on July 1, 2008, the public welfare

requiring it.
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